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Newest Developments
 Public Health Emergency: The Secretary of the Department of Health and
Human Services (HHS) announced that, effective July 25, 2020, the Public
Health Emergency (PHE) is renewed for another 90 days (until Friday,
October 23, 2020)
 Reopening: California issued the “Employer Playbook for a Safe
Reopening”: https://covid19.ca.gov/industry-guidance/#top
 New York v. Department of Labor: A federal district court in New York
struck 4 provisions in the Department of Labor (DOL) regulations
implementing the paid leave provisions of FFCRA:
• The work availability requirement
• The definition of health care providers
• Prior consent for intermittent leave
• Documentation as a precondition for leave
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Families First Coronavirus
Response Act (FFCRA)

Emergency Paid Sick Leave Act &
Emergency Family & Medical Leave Expansion Act
 Effective: April 1 – December 31, 2020
 Covered Employer:
• Government employers with 1 or more employees
• Private employers with fewer than 500 employees
 Exemption: Employers with under 50 employees may be exempt from FMLA
expansion/Paid Sick Leave (category 5 only) if compliance would jeopardize the
viability of the business as a going concern
 Employee Eligibility:
• Paid Sick Leave: Immediate use
• FMLA Expansion: After 30 days
 Length:
• Paid Sick Leave: 80 hours/2 weeks
• FMLA Expansion: Up to 12 weeks (1st 10 days unpaid)
 Tax Credits: Credit against payroll taxes for paid leave & health benefit costs

Emergency Paid Sick Leave Act &
Emergency Family & Medical Leave Expansion Act
Bases for Paid Sick Leave: If an employee is unable to work or telework,
the employer must provide paid sick leave due to a need for leave because:
(1)

The employee is subject to a federal, state, or local quarantine or isolation
order related to COVID–19.

Reg.

(2)

The employee has been advised by a health care provider to self-quarantine
due to concerns related to COVID–19.

Reg.

(3)

The employee is experiencing symptoms of COVID–19 and seeking a medical
diagnosis.

Reg.

(4)

The employee is caring for an individual who is subject to an order as
described in (1) or has been advised as described in (2).

2/3

(5)

The employee is caring for a son/daughter if the school/place of care of
son/daughter has been closed, or child care provider of son/daughter is
unavailable, due to COVID–19 precautions—also applies to FMLA expansion

2/3

(6)

The employee is experiencing any other substantially similar condition
specified by the Secretaries of HHS, Treasury, and Labor.

2/3

Note: Pay rate maximums apply.
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Paid Leave:
Action Items
 Posting: Post model notice provided by DOL
 Health Coverage: Must maintain benefits under any group health plan
(medical, dental, vision, mental health, substance abuse, health FSA) on
the same conditions as coverage would have been provided if the
employee had been continuously employed during the entire leave period
 Document Leave: To support tax credits, have sufficient documentation
to demonstrate each employee qualified for leave, to show determination
of amount of wages paid out, and to show determination of amount of
allocated health plan expenses
 Plan Amendments: Prepare, as necessary, plan amendments, such as
summary of material modifications (SMM), and distribute to participants
and vendors
 Resources: FAQs, regulations, fact sheets (for employers & employees)
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The Coronavirus Aid, Relief, and
Economic Security Act (the CARES Act)
 Over-the-Counter: Over-the-counter drugs and medicines, as well as
menstrual products, used for medical care may be reimbursed by an HSA,
health FSA, HRA, or Archer MSA; applies to expenses incurred and
amounts paid as of 1/1/20
• Action Items: Optional; amend plan terms and distribute notice of
amendment, as necessary; coordinate with TPA
 Student Loans: Allows employers to pay (to an employee or lender,
including principal or interest) up to $5,250 toward an employee’s
qualified education loan; not taxable income to employees; payments
must be made before 1/1/21 (26 U.S.C. § 127)
• Action Items: Optional; create or amend plan terms
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COVID-19 Testing & Treatment
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COVID-19 Testing & Treatment
 FFCRA and CARES Act: On or after the date of enactment—and during the
Public Health Emergency—group and individual health plans—fully insured
and self-funded, including grandfathered plans—must cover:
• Testing (not treatment) for the detection or diagnosis of COVID-19, and
• Related items and services (in-person visits, telehealth, urgent care, ER)
to the extent related to the testing
 Coverage must be without:
• Cost sharing (co-pays, coinsurance, deductibles)
• Prior authorization or medical management
 Tests Covered:
• DOL guidance outlines standards plans/issuers must use to determine if
a particular test is covered
• At-home testing covered; multiple tests covered; antibody tests
covered; testing for employment purposes not covered
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COVID-19 Testing & Treatment
 Payment for Testing: Plans must pay for this testing and related services
at out-of-network facilities at either the rate negotiated with the facility or
the amount posted on the facility’s website; failure to post could result in
$300/day penalty
 Balance Billing: DOL says, “Therefore, the statute generally precludes
balance billing for COVID-19 testing.”
 Treatment: Covering treatment without cost sharing is optional; check
with carrier for fully insured; coordinate with TPA/stop-loss if self-funded
 COVID-19 Vaccine: Under the CARES Act, plans must cover a “qualifying
coronavirus preventive service” (with no cost sharing) 15 business days
after it is recommended as preventive care
 Action Items: Amend plan terms, as necessary; coordinate with TPA and
stop-loss carrier, as necessary
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Health Savings Accounts (HSAs)
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Health Savings Account (HSA)
 COVID-19 and Health Savings Accounts (HSAs): What is the impact of
these health coverage mandates on HSA eligibility for those enrolled in
high deductible health plans (HDHPs)?
 IRS Notice 2020-15:
• You are still eligible to contribute to an HSA even if your plan covers
medical care services associated with (a) testing for and (b) treatment
of COVID-19 below or without a deductible
• This relief may be applied retroactively to 1/1/20
 Telehealth (CARES Act): Expanded telehealth services (not limited to
COVID-19) will not cause loss of HSA eligibility; applies to plan years
beginning on or before 12/31/21; may be applied retroactively to 1/1/20
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Timeframe Extensions:
Mandatory Changes

14

Timeframe Extensions
 General Rule: DOL/Treasury are granting certain mandatory extensions of
time that apply during the COVID-19 outbreak (the “National Emergency”)
 Application: The extensions apply to group health (including health FSAs and
HRAs), disability, and other welfare plans
 How It Works: The “National Emergency” begins March 1, 2020. When
calculating certain timeframes (over), plans must disregard the “Outbreak
Period,” which runs from March 1 until 60 days after the announced end of
the National Emergency (or another date announced by DOL/Treasury)
• Example: If the National Emergency ended on April 30, the Outbreak
Period would end June 29 (60th day); then, when calculating certain
deadlines, disregard March 1 – June 29 (example used in regulations)
• Example: If National Emergency ends Oct. 23, Outbreak Period would end
Dec. 22; disregard March 1 – Dec. 22
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Timeframe Extensions
For participants and beneficiaries, the Outbreak Period
is disregarded in connection with:
(1)

The 30-day (or 60-day) period to request HIPAA special enrollment

(2)

The 60-day election period for COBRA coverage

(3)

The date for making COBRA premium payments (initial and periodic)

(4)

The 60-day period for individuals to notify the plan of a COBRA qualifying event or
determination of disability

(5)

The date for an individual to file a benefit claim

(6)

The date for a claimant to file an appeal of an adverse benefit determination

(7)

The date for a claimant to file a request for an external review after receipt of an
adverse benefit determination or final internal adverse benefit determination

(8)

The date for a claimant to file information to perfect a request for external review
upon a finding that the request was not complete
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Special Enrollment Rights:
Examples
 Facts: Kelly is eligible for, but previously declined participation in, her
employer-sponsored group health plan. On March 31, 2020, Kelly gave
birth and would like to enroll herself and the child in her employer’s plan;
however, open enrollment does not begin until November 15. In this
example, the Outbreak Period ends June 29. When may Kelly exercise her
special enrollment rights?
 Conclusion: The Outbreak Period is disregarded for purposes of
determining Kelly’s special enrollment period. Kelly and her child qualify
for special enrollment into her employer’s plan as early as the date of the
child’s birth. Kelly may exercise her special enrollment rights for herself
and her child into her employer’s plan until 30 days after June 29, 2020,
which is July 29, 2020, provided that she pays the premiums for any period
of coverage. (Adapted from example in the regulations.)
 Alternative: Outbreak Period ends December 22. Kelly has until January
21 to enroll.
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Special Enrollment Rights:
Example
 Facts: Jordan is eligible for, but previously declined participation in, her
employer-sponsored group health plan. On February 15, 2020, Jordan
married and would like to enroll herself and her spouse in her employer’s
plan; however, open enrollment does not begin until November 15. Under
the plan, Jordan has 30 days to request coverage. In this example, the
Outbreak Period ends June 29. When may Jordan exercise her special
enrollment rights?
 Conclusion: The Outbreak Period is disregarded for purposes of
determining Jordan’s special enrollment period. Jordan and her spouse
qualify for special enrollment into her employer’s plan as early as the first
day of the first month after the request to enroll is received. Jordan may
exercise her special enrollment rights for herself and her spouse until 16
days after June 29, which is July 15, provided that she pays the premiums
for any period of coverage.
 Alternative: Outbreak Period ends December 22. Jordan has until Jan. 7.
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COBRA Election:
Example
 Facts: Morgan works for Acme Consulting and participates in Acme’s
group health plan. Due to the National Emergency, Morgan experiences a
qualifying event for COBRA purposes as a result of a reduction of hours
below the hours necessary to meet the group health plan’s eligibility
requirements and has no other coverage. Morgan is provided a COBRA
election notice on April 1, 2020. What is the deadline for Morgan to elect
COBRA? In this example, the Outbreak Period ends June 29. (Adapted
from example in the regulations.)
 Conclusion: Morgan is eligible to elect COBRA coverage under Acme’s
plan. The Outbreak Period is disregarded for purposes of determining
Morgan’s COBRA election period. The last day of Morgan’s COBRA
election period is 60 days after June 29, 2020, which is August 28, 2020.
 Alternative: Outbreak Period ends December 22. Morgan has until
February 20 to elect coverage.
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COBRA Premium Payments:
Example
 Facts: On March 1, 2020, Blake was receiving COBRA continuation
coverage under a group health plan. Monthly premium payments are due
by the first of the month; a 30-day grace period applies. Blake made a
timely February payment, but did not make the March payment or any
subsequent payments during the Outbreak Period. As of July 1, Blake has
made no premium payments for March, April, May, or June. Does Blake
lose COBRA coverage, and if so for which month(s)? In this example, the
Outbreak Period ends June 29. (Adapted from example in the regulations.)
 Conclusion: The Outbreak Period is disregarded for purposes of
determining whether monthly COBRA premium installment payments are
timely. Premium payments made by 30 days after June 29, 2020—which is
July 29, 2020—for March, April, May, and June 2020, are timely, and Blake
is entitled to COBRA for these months if payment is made by July 29.
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COBRA Premium Payments
Example
 Facts: Same facts as previous Example. By July 29, 2020, Blake made a
payment equal to two months’ premiums. For how long does Blake have
COBRA continuation coverage? (Adapted from example in the regulations.)
 Conclusion: Blake is entitled to COBRA continuation coverage for March
and April of 2020, the two months for which timely premium payments
were made. Blake is not entitled to COBRA continuation coverage for any
month after April 2020. Thus, benefits and services provided by the group
health plan (e.g., doctors’ visits or filled prescriptions) that occurred on or
before April 30, 2020 would be covered under the terms of the plan. The
plan would not be obligated to cover benefits or services that occurred
after April 2020.
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Filing a Benefit Claim:
Group Health Plan Example
 Facts: Taylor is a participant in a group health plan. On March 1, 2020,
Taylor received medical treatment for a condition covered under the plan,
but a claim relating to the medical treatment was not submitted until April
1, 2021. Under the plan, claims must be submitted within 365 days of the
participant’s receipt of the medical treatment. In this example, Outbreak
Period ends June 29. Was Taylor’s claim timely? (Adapted from example
in the regulations.)
 Conclusion: Yes. For purposes of determining the 365-day period
applicable to Taylor’s claim, the Outbreak Period is disregarded. Therefore,
Taylor’s last day to submit a claim is 365 days after June 29, 2020, which is
June 29, 2021, so Taylor’s claim was timely.
 Alternative: Outbreak Period ends December 22, 2020. Taylor has 365
days from December 22, 2020, to submit his claim—which is December
22, 2021.
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Filing an Internal Appeal:
Disability Plan Example
 Facts: Chase received a notification of an adverse benefit determination
from Chase’s disability plan on January 28, 2020. The notification advised
Chase that there are 180 days within which to file an appeal. What is
Chase’s appeal deadline? In this example, the Outbreak Period ends June
29. (Adapted from example in the regulations.)
 Conclusion: When determining the 180-day period within which Chase’s
appeal must be filed, the Outbreak Period is disregarded. Therefore,
Chase’s last day to submit an appeal is 148 days (180 - 32 days following
January 28 to March 1) after June 29, 2020, which is November 24, 2020.
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Timeframe Extensions:
Action Items
 Consider impact on HR; COBRA enrollment and processing; health
FSA/HRA claims processing, forfeitures, and carryovers; self-funded plan
reserves, underwriting, and stop-loss claims; and open enrollment process
 Update processes and procedures, as necessary
 Coordinate with vendors including HRIS, TPA(s), payroll
provider/department, COBRA administrator, and stop-loss carrier
 Prepare, as necessary, summary of material modifications (SMM); update
COBRA notice(s); distribute materials
 Implement and communicate
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Cafeteria Plans:
Optional Changes
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Overview of Some
Cafeteria Plan Rules . . .
 Plan Year: 12 months (e.g., January 1 – December 31)
 Plan Document: A written plan document is required
• Written amendments apply prospectively only
• Note: This is separate from the ERISA plan document requirements
 Qualified Benefits: Benefits offered through the plan could include:
• Premium-only-plan (POP), health flexible spending account (health
FSA), dependent care spending account (dependent care FSA or
DCAP), pre-tax HSA contributions, etc.
 Elections:
• Employee elections must be made before 1st day of the plan year
• Elections are irrevocable; mid-year election changes only permitted if
(a) IRS regulation (26 C.F.R. § 1.125–4) and (b) cafeteria plan document
allow for it (more over)
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Existing Permitted Election
Changes: Overview
 General Rule: A cafeteria plan may permit an employee to revoke an
election mid-plan year and make a new election only as provided in
paragraphs (b) through (g) of the governing IRS regulation, and if it is
allowed by the terms of the written cafeteria plan document
 Important: (i) The law does not require a cafeteria plan to permit any of
the changes permitted by the regulation; (ii) health plan terms may differ
(b) Special Enrollment Rights

(e) Entitlement to Medicare or
Medicaid

(c) Change in Status

(f) Significant Cost or Coverage
Changes

(d) Judgment, Decree, or Order

(g) Special Requirements Relating to
the Family and Medical Leave Act
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New Mid-Year Election Change Options
 Mid-Year Election Change Options: Under IRS Notice 2020-29, during
calendar year 2020, an employer may permit eligible employees to make
a mid-year cafeteria plan election change to, on a prospective basis:
1) With respect to employer-sponsored group health coverage,
a) Make a new election if the employee initially declined to elect
employer-sponsored health coverage;
b) Revoke an existing election and make a new election to enroll in
different health coverage sponsored by the same employer, or
change from self-only to family coverage; and
c) Revoke an existing election, provided that the employee attests in
writing that the employee is enrolled, or immediately will enroll,
in other health coverage not sponsored by the employer (sample
attestation language provided);
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New Mid-Year Election Change Options
 Mid-Year Election Changes: Under IRS Notice 2020-29, during calendar
year 2020, an employer may permit eligible employees to make a midyear cafeteria plan election change to, on a prospective basis:
2) Revoke an election, make a new election, or decrease or increase an
existing election applicable to a health FSA; and
3) Revoke an election, make a new election, or decrease or increase an
existing election regarding a DCAP
 Plan Amendment: Plan amendment must be adopted on/before
12/31/21, but changes may be effective as of 1/1/20
• Satisfy applicable ERISA plan documentation requirements as well
 Important: These are all options, and employers have discretion whether
to offer one or more, how long to offer them, and how to apply them
 Note: What will be the impact on run-out, forfeitures, carryovers, etc.?
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Health FSA & DCAP:
Use-It-Or-Lose-It
 Use-It-Or-Lose-It-Rule: Health FSA and DCAP Forfeitures: For unused
amounts remaining in a health FSA or a DCAP under the cafeteria plan as
of the end of a grace period or plan year ending in 2020, a cafeteria plan
may permit employees to apply those unused amounts to pay or
reimburse medical care expenses or dependent care expenses,
respectively, incurred through 12/31/20 (IRS Notice 2020-29)
• Example: For 2019 cafeteria plan year, grace period ends on March
15, 2020. Avery has health FSA funds remaining on March 15. Those
funds may be used, if cafeteria plan is amended, to pay claims
incurred after March 15 and through 12/31/20
 Plan Amendment: Plan amendment must be adopted on/before
12/31/21, but changes may be effective as of 1/1/20
• Satisfy applicable ERISA plan documentation requirements as well
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Health FSA: Carryover
 Health FSA Carryover: Under existing rules, employer may allow a carryover of
up to $500 from one plan year to the next (plan may have a carryover or a
grace period, but not both)
 New Option (IRS Notice 2020-33):
• Carryover amount is indexed to $550: For a plan year starting in 2020,
may carryover up to $550 to a plan year beginning in 2021 and still make
maximum employee contribution (note: for 2020, the maximum employee
contribution is $2,750)
• Plan amendment: Plan amendment must be adopted on/before
12/31/21, but changes may be effective as of 1/1/20
o Satisfy applicable ERISA plan documentation requirements as well
• Election change: May make a mid-year election change in 2020 to
participate in health FSA or increase contribution
• HSA Eligibility: Note that these changes could impact HSA eligibility
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Cafeteria Plan: Optional Changes:
Action Plan
 Determine whether to adopt some or all cafeteria plan changes, and on what
terms; strategize
• Important: For mid-year health plan enrollment, check with carrier/HMO!
 For any of the options, consider impact on HR; health FSA/HRA/DCAP claims
processing, forfeitures, and carryovers; self-funded plan reserves, underwriting,
and stop-loss claims; and open enrollment process
 Coordinate with vendors including HRIS, TPA(s), payroll provider/department,
COBRA administrator, and stop-loss carrier
• Important: For self-funded plans, notify stop-loss carrier of all changes
 Update processes and procedures, as necessary, including new election form
and attestation
 Prepare, as necessary, summary of material modifications (SMM); cafeteria plan
amendment; distribute materials
 Implement and communicate
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FAQs and Guidance
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More FAQs and Guidance
 IRS Notice 2020-54: Employers must disclose, in box 14 of W-2, amount of
sick leave wages paid under FFCRA; sample language provided
 DOL FAQs: DOL issued several sets of FAQs clarifying various issues
relating to FFCRA and the CARES Act, including questions relating to
grandfather status, notices and SMMs, balance billing, return to work, etc.
 DOL Field Assist. Bulletin 2020-4: Re FFCRA, DOL issued guidance
explaining how to establish unavailability of summer programs
 EEOC Update: EEOC updated guidance on workplace testing and return to
work; e.g., can require sick workers to stay home, and can require COVID19 tests, but not antibody tests (see DFEH guidance as well)
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Affordable Care Act (ACA) +
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Notices & Disclosures
 COBRA Notices: New model COBRA notices issued by DOL
• Employers amend as necessary to satisfy legal requirements
• Consider updating notices to add COVID-19 timeframe extensions
 Notice to Employees of Coverage Options (Exchange Notice) (ACA):
Updated version issued by DOL (new version expires 6/30/23)
 Summary of Benefits and Coverage (SBC) and Glossary (ACA): New
templates for the SBC and glossary have been issued; must be in use for
plan years starting on or after 1/1/21
 FFCRA: Post model DOL notice explaining paid leave provisions (April 1)
• Additional fact sheets also available
 FMLA: New model FMLA forms available

 COVID-19: Distribute any necessary “summaries of material modifications”
(SMMs) or notices of plan changes
• Depending on how they are written, may not have to issue new SMMs
when COVID-19 mandates end
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New Developments
 Patient Centered Outcomes Research Institute Fee (PCORI) (ACA): The
Further Consolidated Appropriations Act, 2020 extended the PCORI fee for
10 more years (through 9/31/29); plan sponsors of self-funded plans must
file their Form 720, and pay the applicable PCORI fee, by July 31, 2020; for
plan years ending on or after 10/1/19 and before 10/1/20, the fee is
$2.54/covered life; “transition relief” provides an additional basis for
counting lives
 Proposed Rule on Grandfather Plan Status (ACA): If adopted, rule would
provide greater flexibility to increase cost-sharing amounts without loss of
grandfather status; for example, could increase deductible of HDHP to
comply with HSA limits, or could use a new standard for calculating
increases in co-pays; comments due by August 14, 2020
 Medical Loss Ratio Rebates (MLR): Rebate checks for 2019 are being
issued now; handle funds according to the rules
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Plan Limits for 2021
Type of
Plan/Limit
HSA
Contribution
Limits

2021

2020

2019

Self-Only

$3,600

$3,550

$3,500

Family
Age 55 or Older

$7,200
$1,000

$7,100
$1,000

$7,000
$1,000

$1,400

$1,400

$1,350

$2,800
$8,550

$2,800
$8,150

$2,700
$6,750

$17,100

$16,300

$13,500

HSA Catch-up
Contribution
HDHP Maximum Self-Only
Deductibles
Family
ACA Maximum Self-Only
Out-of-Pocket
Expense Limits
Family
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§4980H and Affordability Calculations
 For ALEs, the employer shared responsibility penalties adjust each year:
• For calendar year 2020, (a) penalty is $2,570 & (b) is $3,860
 For ALEs, affordability percentage adjusts each year:
• For calendar year 2021, percentage is 9.83% (9.78% for 2020)

 Affordability: May use FPL in effect 6 mos. prior to plan year: 2020 FPL is
$12,760 for continental US, 1-person home. CA minimum wage will
increase on 1/1/21 to $14/hour for ALEs
 Action Item: Recalculate affordability (contributions) each year (may
determine affordability based on one of the three safe harbor methods: W-2,
rate of pay, or federal poverty line (FPL))
 Compliance Tip: Document, document, document (more later); SBC specifies
if plan is MEC, MV (more later); draft Forms 1094/1095 are being issued
 Compliance Tip: Draft open enrollment materials with Marketplace appeals
and Forms 1094/1095 in mind
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Safe Harbor Examples (2021)
W-2
Rate of
Pay
FPL

• Box 1 wages: $29,120 ($14/hour, 40 hours/week)
• $29,120 ÷ 12 = $2,427
• $2,427 x .0983 = $238.57
• Based on a formula, not actual hours worked
• $14 x 130 = $1,820
• $1,820 x .0983 = $178.91
• 2020 FPL: $12,760
• $12,760 ÷ 12 = $1,063.33
• $1,063.33 x .0983 = $104.53
40
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California
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2020 CA Legislative Calendar
Jan. 1, 2020

• 2019 bills take effect unless, by their terms, different date applies

Jan. 31

• Last day for each house to pass 2019 bills introduced in that house

Feb. 21

• Last day for bills to be introduced

May 29

• Last day for each house to pass 2020 bills introduced in that house

Aug. 31

• Last day for each house to pass bills

Sept. 30

• Last day for governor to sign or veto bills

Jan. 1, 2021

• 2020 bills take effect unless, by their terms, different date applies
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On-Going CA Compliance Challenges
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CalSavers
California Secure Choice Retirement Savings Trust Act: CalSavers
 Employers with 5 or more employees (not govt.) will be required to either
provide a qualified retirement plan for their workers or register for CalSavers
 Employers register with CalSavers, pay no fees, and submit employee data and
contributions; a CalSavers account is currently a Roth IRA; 5% of gross pay
 Qualified retirement plans include qualified pension or profit sharing plans
under 401(a), 401(k) plans, 403(a) plans, 403(b) plans, SEP plans, SIMPLE plans,
and payroll deduction IRAs with automatic enrollment
Size of Business

Deadline

Over 100 employees

Now Sept. 30, 2020

Over 50 employees

June 30, 2021

5 or more employees

June 30, 2022
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CA: Individual Shared
Responsibility Penalty









S.B. 78 - California Minimum Essential Coverage Individual Mandate
The federal Tax Cuts & Jobs Act reduced the ACA’s individual shared
responsibility penalty to zero, effective 12/31/18
Effective 1/1/20, California effectively reinstates it, at the state level
Californians (unless exempt) must have MEC coverage or pay a penalty when
they file their individual tax return with the FTB (more over)
MEC coverage includes individual plans; small and large group employersponsored plans; Medicare Part A; Medicare Advantage; Medi-Cal; TRICARE
Premium assistance (PTC) to pay for coverage is expanded
Action Item: S.B. 78 contains a reporting requirement for employers (see
draft of Publications 3895B and 3895C); FTB has been posting resources
Action Item: This may create more interest in group plan enrollment
Action Item: Covered CA open enrollment recently extended—8/31/20
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CA: Individual Shared
Responsibility Penalty
S.B. 78 - California Minimum Essential Coverage Individual Mandate
 If you are not eligible for an exemption, the penalty is the higher of:
• A flat amount, based on the number of people in the tax household
($750/adult and $375/child)
• 2.5% of gross income (based on amount that exceeds the filing threshold,
which is based on tax filing status and number of dependents)
 Example: 2 parents, one child, gross income of $150,000
• Flat amount: $1,500 [$750 x 2] + $375 = $1,875
• Percentage: $100,915 [$150,000 - $49,085] x .025 = $2,522.88
• Penalty is $2,522.88
Adapted from example shown on www.ftb.ca.gov
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Flexible Spending Accounts: Notices









A.B. 1554 - Flexible Spending Accounts: Notices
Effective January 1, 2020, Labor Code § 2810.7 requires that an employee
who participates in an FSA, including a health FSA, dependent care FSA
(DCAP), or adoption assistance program, receive two notices of any
deadline to withdraw funds before the end of the plan year
The two notices must be in two different forms—one may be electronic
Notices may include, but are not limited to, the following: Electronic mail
communication, telephone communication, text message notification,
postal mail notification, and in-person notification
Compliance Tip: To the extent the notices are also intended to satisfy
federal requirements, the notices will have to satisfy any applicable
federal content and distribution requirements
Action Item: Draft and distribute two notices
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Independent Contractors/
Common Law Employees
A.B. 5 – Common Law Employees/Independent Contractors
 Codifies Dynamex ABC Test: A person providing labor or services for
remuneration shall be considered an employee rather than an independent
contractor unless the hiring entity demonstrates that all of the following
conditions are satisfied:
A. The person is free from the control and direction of the hiring entity in
connection with the performance of the work, both under the contract for
the performance of the work and in fact.
B. The person performs work that is outside the usual course of the hiring
entity’s business.
C. The person is customarily engaged in an independently established trade,
occupation, or business of the same nature as that involved in the work
performed.
 A “few” exceptions apply . . . . More on deck for 2020?
 Action Items: Consult employment lawyer; analyze impact on plan(s); EDD
offering webinars and seminars
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Paid Family Leave
 California Paid Family Leave (PFL): Effective July 1, 2020, PFL wage
replacement benefits, administered by EDD, are extended from 6 to 8
weeks (no waiting period); available to workers who take time off work:
• To care for a seriously ill child, spouse, parent, grandparent,
grandchild, sibling, or domestic partner; or
• To bond with a minor child within one year of birth, placement of the
child in foster care, or adoption
• Effective January 1, 2021, will include leave for “qualifying exigency”
 San Francisco Paid Parental Leave Ordinance (PPLO): Covered employers
are required to extend paid parental leave compensation to covered
employees from 6 weeks to 8 weeks as of July 1, 2020
• While receiving 8 weeks of PFL benefits from EDD, a covered employee
is also entitled to 8 weeks of PPLO Supplemental Compensation from
their employer; www.sfgov.org/olse
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Harassment Training
 A.B. 1825/S.B. 1343 – Harassment Training Update: In 2018, the legislature
passed S.B. 1343, expanding the state’s mandate to provide sexual
harassment training (a.k.a. A.B. 1825 training); in 2019, S.B. 778 delayed for
one year the expanded requirements
 Training Requirement: Employers of 5 or more employees must provide 1
hour of sexual harassment and abusive conduct prevention training to nonsupervisory employees, and 2 hours of such training to supervisory
employees, once every 2 years. California-based employees must be trained,
so long as employer has 5 or more employees anywhere.
 Deadline: January 1, 2021
 Training Videos: The Department of Fair Employment and Housing (DFEH)
posted free online training courses for both supervisory and non-supervisory
employees, along with some FAQs. More information is available at this link:
https://www.dfeh.ca.gov/shpt/
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Bills Pending in the CA Legislature
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COVID-19
 S.B. 943 – PFL Expansion: Until 12/31/20, expands PFL benefits for those who
take time off to care for a child whose school has been closed, or to care for a
special needs child or adult, due to the pandemic—and employer is not
subject to FFCRA
 A.B. 3216 – Employee Leaves: See next slide
 S.B. 1159 – Workers’ Compensation: Defines injury to include COVID-19
related illnesses, and specific circumstances apply
 A.B. 196 – Workers’ Compensation: Creates a presumption, for essential
workers, that COVID-19 that develops after 3/4/20 is covered
 A.B. 664 – Workers’ Compensation: Expands coverage for first responders
who contract COVID-19 and creates a presumption
 S.B. 1102 – Notices Regarding Emergencies: Employers would have to
provide employees with notices of state or federal emergencies
 A.B. 2043 – OSHA: Requires OSHA to distribute best practices relating to
COVID-19 to agricultural employers, and require employer implementation
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Leave Laws
 A.B. 3216 – Employee Leave:
• Expands CFRA to include leave for a public health or other declared
emergency, if the employee is unable to work or telework; includes 5
circumstances that support leave (employers cannot require medical
certification if not feasible)
• Amends CA’s Paid Sick Leave Law to include circumstances relating to a
public health emergency; creates a right of recall; employees could selfcertify request for SDI benefits
 S.B. 1383 – CFRA and PDL
• CFRA and PDL would be expanded to apply to all employers (and repeals
New Parent Leave Act); expands the list of individuals leave can be taken
to care for; adds “qualifying exigencies” to leave rights
 S.B. 729 – Food Sector Workers: Supplemental Paid Leave & Handwashing
Breaks
• Handwashing breaks every 30 minutes and 2 weeks of paid leave (500+)
55

Leave Laws
 A.B. 2017 – Kin Care: Amends Kin Care law (Labor Code § 233) so that the
designation of sick leave for kin care purposes is in the sole discretion of
the employee
 A.B. 2999 – Bereavement Leave Act of 2020: Employers with 25 or more
employees must provide up to 10 days of unpaid bereavement leave;
employers with fewer than 25 must provide 3 days
 A.B. 2992 – Protected Time-Off: Expands the ability to take time off if a
victim of a crime (Labor Code § 230)
 A.B. 2399 – Paid Family Leave: Amends definitions applicable to
“qualifying exigency” leave under PFL program
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Insurance Regulation
 A.B. 648 – Wellness Programs: Adds rules relating to wellness programs
applicable to insurers, HMOs, and employers:
• Participation cannot be a condition of employment; places limits on
sharing of data; requires posting of a description of the program on
website; employees must be allowed to obtain copy of records; complaints
could be filed with Labor Commissioner
 A.B. 2157 - Health Care Coverage: Independent Dispute Resolution: Modifies
the processes that apply to the IDR system
 S.B. 65 - Health Care Coverage: Financial Assistance: This bill would reduce
premiums to zero for Covered CA participants with household incomes at or
below 138% FPL and set other limits, and would reduce cost-sharing for those
with incomes of between 200% and 400% FPL
 S.B. 852 – Prescription Drugs: State would create a program (on/before
1/1/22) to increase access to low-cost generic drugs
 A.B. 2384 – Health Savings Accounts: Would give tax credit, at state level, for
HSA contributions, until 12/31/24; bill is dead for the year
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Mandated Benefits
 AB 2203 - Insulin Cost-Sharing Cap: This bill would prohibit an HMO or
a specified disability insurance policy that is issued on/after 1/1/21 from
imposing cost sharing on a covered insulin prescription, except for a
copayment not to exceed $50 per 30-day supply of insulin, and no more
than $100 total per month, regardless of the amount or type of insulin.
These limits would apply until 1/1/24.
 SB 855 - Mental Health Parity: Rewrites the California Mental Health
Parity Act, effective 1/1/21; intent is to broaden coverage, establish
extensive requirements for medically necessary care determinations and
utilization review, and ban discretionary clauses in HMO contracts
● If these bills pass, they will only apply to fully insured policies/HMOs.
● Insurers/HMOs will implement.

58

Municipalities
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Minimum Wage
 California: On January 1, 2020, the minimum wage in California increased
to $12/hour for employers with 25 employees or less, and to $13/hour for
employers with 26 or more employees; some municipalities instituted
higher minimum wages at the first of the year
• January 1, 2021: State minimum wage increases to $13/$14
 Municipalities: New minimum wage rates went into effect July 1, 2020, in
various California cities, including Alameda, Berkeley, Emeryville, Fremont,
Los Angeles (City and County), Malibu, Milpitas, Novato, Pasadena, San
Francisco, San Leandro, Santa Monica, and Santa Rosa
 Action Item: Update workplace posters
 Compliance Tip: Use correct wages for ACA affordability calculations
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COVID-19 Supplemental
Paid Sick Leave: Examples
 California COVID-19 Supplemental Paid Sick Leave for Food Sector
Workers (Executive Order N-51-20)
 Long Beach COVID-19 Paid Supplemental Sick Leave
 Los Angeles (City) Supplemental Paid Sick Leave Due to COVID-19
 Los Angeles (County) COVID-19 Supplemental Paid Sick Leave
 San Francisco Public Health Emergency Leave Ordinance
 San Jose Urgency COVID-19 Paid Sick Leave Ordinance
 Emergency Paid Sick Leave for Oakland Employees during the Novel
Coronavirus (Covid-19) Pandemic Ordinance
 Compliance Tip: Don’t forget about existing sick leave requirements
under federal (such as FMLA), state (such as CFRA and Healthy
Workplaces, Healthy Families Act), and local (such as SF’s PSLO) laws and
ordinances; employer leave policies; SDI; LTD/STD; PFL; WC; and UI
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Resources and Action Plans
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COVID-19 Resources
 United States Department of Labor (DOL): FMLA and COVID-19:
https://www.dol.gov/agencies/whd/fmla/pandemic
 United States Department of Labor (DOL): FLSA and COVID-19:
https://www.dol.gov/agencies/whd/flsa/pandemic
 United States Department of Labor (DOL): FFCRA: FAQs:
https://www.dol.gov/newsroom/releases/whd/whd20200324
 United States Department of Labor (DOL): FFCRA/CARES: FAQs Part 42:
https://www.dol.gov/sites/dolgov/files/ebsa/about-ebsa/ouractivities/resource-center/faqs/aca-part-42.pdf
 United States Department of Labor (DOL): FFCRA: Notice FAQs:
https://www.dol.gov/agencies/whd/pandemic/ffcra-poster-questions
 United States Department of Labor (DOL): EEOC: ADA, etc.:
https://www.eeoc.gov/eeoc/newsroom/wysk/wysk_ada_rehabilitaion_act_co
ronavirus.cfm
 United States Department of the Treasury: IRS: FFCRA: Tax Credits:
https://www.irs.gov/newsroom/covid-19-related-tax-credits-for-requiredpaid-leave-provided-by-small-and-midsize-businesses-faqs
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ACA Checklist for ALEs for
Open Enrollment
 Choose MEC, MV plan
 ACA is focused on lowest-cost plan, but may also offer buy up options
 SBC confirms MEC, MV status
 Choose affordability safe harbor and calculate employee self-only premium
contribution; document safe harbor; create rate sheet
 Define eligibility and waiting period; document in SPD
 Identify FT employees and offer MEC, MV, affordable coverage to at least 95%
 As you prepare open enrollment materials, for each month of the calendar year,
ensure that your lowest-cost plan is clearly identified on the SBC and rate sheet
(use same name); that the monthly cost of coverage for that plan is identified; and
that enrollment form/waiver includes name of employee, employer, plans offered,
coverage period, and date
 Compliance Tip: Keep records! SBCs, rate sheets, affordability safe harbor,
employee counts, waivers, etc.—everything you need to complete the 1094/1095
forms (or FTB form) and respond to an IRS audit or HHS appeal
64

Questions?
Marilyn A. Monahan
Monahan Law Office
4712 Admiralty Way, #349
Marina del Rey, CA 90292
(310) 989-0993
marilyn@monahanlawoffice.com
www.monahanlawoffice.com
@MonahanLawCA
The information provided during this program does not constitute legal advice. In addition, this
program only provides a summary of certain complex and always evolving laws and
regulations. Attendees should consult their legal counsel for guidance on the application and
implementation of the many federal and state laws that impact employee benefit plans and the
workplace, including the topics discussed during this program.
© 2020 Marilyn A. Monahan. All rights reserved.
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